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ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
I.S.B. #6555
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
I.S.B. #7259
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRIAN ALEXANDER MILLIGAN, )
)
Defendant-Appellant.
)
___________________________)

NO. 43735
KOOTENAI COUNTY NO. CR 2015-2790
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Brian Alexander Milligan appeals from the district court’s Judgment and
Sentence. Mr. Milligan was sentenced to a unified sentence of nine years, with four
years fixed, following his guilty plea to delivery of a controlled substance. Mr. Milligan
asserts that the district court abused its discretion by sentencing him to an excessive
sentence without giving proper weight and consideration to the mitigating factors that
exist in this case. Furthermore, Mr. Milligan asserts that the district court abused its
discretion by denying his Rule 35 motion for a reduction of sentence.
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Statement of the Facts & Course of Proceedings
On April 1, 2015, an Information was filed charging Mr. Milligan with one count of
possession of methamphetamine, two counts of delivery of a controlled substance, and
a persistent violator enhancement. (R., pp.40-42.) The charges were the result of a
police investigation following several reports of drug activity at Mr. Milligan’s residence.
(PSI, p.3.)1 After conducting several controlled buys at the residence, officers conducted
a raid at the house and arrested Mr. Milligan. (PSI, p.3.)
Mr. Milligan entered a guilty plea to one count of the delivery of a controlled
substance. (R., p.70.) Pursuant to a plea agreement, the remainder of the charges
were dismissed and an Amended Information was filed.

(R., pp.71, 75-77.)

At

sentencing, the prosecution recommended a unified sentence of ten years, with five
years fixed. (Tr. 10/6/15, p.8, Ls.20-22.) Defense counsel requested a unified sentence
of ten years, with three years fixed, and that the district court retain jurisdiction.
(Tr. 10/6/15, p.14, Ls.21-24.) The district court imposed a unified sentence of nine
years, with four years fixed. (R., pp.86-87.) Mr. Milligan filed a Notice of Appeal timely
from the Judgment and Sentence. (R., pp.89-91.) He also filed a timely Rule 35 motion
for a reduction of sentence.

(R., p.102.)

The district court denied the motion.

(Augmentation: Order Denying Defendant’s Rule 35 Motion.)

For ease of reference, the electronic file containing the Presentence Investigation
Report and attachments will be cited as “PSI” and referenced pages will correspond
with the electronic page numbers contained in this file.
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ISSUES
1.

Did the district court abuse its discretion when it imposed, upon Mr. Milligan, a
unified sentence of nine years, with four years fixed, following his plea of guilty to
delivery of a controlled substance, methamphetamine?

2.

Did the district court abuse its discretion when it denied Mr. Milligan’s Idaho
Criminal Rule 35 Motion for a Reduction of Sentence?
ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed, Upon Mr. Milligan, A Unified
Sentence Of Nine Years, With Four Years Fixed, Following His Plea Of Guilty To
Delivery Of A Controlled Substance, Methamphetamine
Mr. Milligan asserts that, given any view of the facts, his unified sentence of nine
years, with four years fixed, is excessive.

Where a defendant contends that the

sentencing court imposed an excessively harsh sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. Milligan does not allege that
his sentence exceeds the statutory maximum. Accordingly, in order to show an abuse
of discretion, Mr. Milligan must show that in light of the governing criteria, the sentence
was excessive considering any view of the facts. Id. (citing State v. Broadhead, 120
Idaho 141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385
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(1992)). The governing criteria or objectives of criminal punishment are: (1) protection
of society; (2) deterrence of the individual and the public generally; (3) the possibility of
rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v.
Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136
Idaho 138 (2001)).
Mr. Milligan asserts that the district court failed to give proper weight and
consideration to the mitigating factors that exist in his case. Specifically, he asserts that
the district court failed to give proper consideration to his admitted issues with
substance abuse and desire for treatment. Idaho courts have previously recognized
that substance abuse and a desire for treatment should be considered as a mitigating
factor by the district court when that court imposes sentence. State v. Nice, 103 Idaho
89 (1982).
Mr. Milligan began using alcohol, methamphetamine, marijuana, and LSD at the
age of twelve, mushrooms at the age of fifteen, barbiturates at the age of sixteen,
cocaine at the age of eighteen, heroin at the age of twenty-five, and spice at the age of
thirty-seven. (PSI, pp.23-24.) A large selection of drugs were available to Mr. Milligan
as a child. (PSI, p.25.) His drugs of choice are marijuana and methamphetamine.
(PSI, p.25.) His use of these drugs was typically “daily.” (PSI, p.25.) Mr. Milligan
stated that he feels drugs are a problem for him and that he needs drug treatment.
(PSI, p.25.)
Additionally, Mr. Milligan has expressed his remorse for committing the instant
offense. In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals
reduced the sentence imposed, “In light of Alberts’ expression of remorse for his
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conduct, his recognition of his problem, his willingness to accept treatment and other
positive attributes of his character.”

Id. 121 Idaho at 204.

Mr. Milligan has taken

responsibility for committing the instant offense stating, “I’m accepting responsibility for
my actions. I understand I was hurting innocent victims [by] my actions.” (PSI, p.26.)
At the sentencing hearing, he noted that, “I’m fully going to take the blame for what I
was doing. This was wrong to sell to somebody who might be at home with kids. I
learned that in my lesson. First officer told me that is – that when you’re – you don’t
know who you’re selling to and they could be home neglecting their kids, and it really
stuck with me.” (Tr. 10/6/15, p.15, Ls.20-25.)
Based upon the above mitigating factors, Mr. Milligan asserts that the district
court abused its discretion by imposing an excessive sentence upon him. He asserts
that had the district court properly considered his substance abuse, desire for treatment,
and remorse, it would have crafted a sentence that focused on his rehabilitation rather
than incarceration.
II.
The District Court Abused Its Discretion When It Denied Mr. Milligan’s Rule 35 Motion
For A Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987)
and State v. Lopez, 106 Idaho 447 (Ct. App. 1984)). “The criteria for examining rulings
denying the requested leniency are the same as those applied in determining whether
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the original sentence was reasonable.” Id. (citing Lopez, 106 Idaho at 450). “If the
sentence was not excessive when pronounced, the defendant must later show that it is
excessive in view of new or additional information presented with the motion for
reduction. Id. (citing State v. Hernandez, 121 Idaho 114 (Ct. App. 1991)). “When
presenting a Rule 35 motion, the defendant must show that the sentence is excessive in
light of new or additional information subsequently provided to the district court in
support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
Mr. Milligan supplied additional information to the district court: an email from his
father. (R., p.109.) Mr. Milligan’s father wrote that he is a maintenance manager at
Kroger and he has arranged a possible job with Kroger’s maintenance union, The
Operating Engineers. (R., p.109.) The job would be working as an operator in an
industry laundry. (R., p.109.) The employer has a history of working with local halfway
houses. (R., p.109.)
Additionally, Mr. Milligan testified at the Rule 35 hearing:
. . .[W]hen I first got the deal for a rider, um, I called my dad because I
wanted to get an interstate compact to go down there, and, um, after I
missed my PSI, regrettably missed doing my PSI after I got my term
sentence I had to call my dad and let him know, and that's when he
informed me that he got me a job, and that was a big step for my dad to
finally do that for me and I thought it would've been . . . At least he's still
willing to give me a job, and the rider program right now has lot of new
programs in it that are only affected in the rider program, and I figure some
of those might be good for me, and, um, thank you for your time for
hearing my sentence today.
(Tr. 5/6/16, p.5, L.23 – p.6, L.13.)
Mr. Milligan asserts that in light of the above additional information and the
mitigating factors mentioned in section I, which need not be repeated, but are
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incorporated by reference, the district court abused its discretion by denying his Rule 35
motion.
CONCLUSION
Mr. Milligan respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 21st day of July, 2016.

___________/s/______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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